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The telecom service delivery environ-
ment continues 18 undergo seismic
changes, as "voice bver Internet pro-
tocol” (VolP) god8 mainstream, the
"streamlined salés tax™ initiative
remains uncertaimy and competition
between the new apd more-tradition-
al breeds of servicd providers heats up.
While the outlook for taxation remains
uncertain, tax compliance and admin-
istration continue§to be a heavy bur-
den among wireline and wireless
carriers—a burdenthat has been inten-
sified by Sarbanes-Oxley reporting
J'\'.'L]l]l]'r."'ﬁ]r'.']'i[&.

From a taxation perspective, the tele-
com industry is cutrently as volatile as
ever. Mergers and acquisitions continue
to stir up the industry, while new prod-
uct-and-service combinations emerge
daily, oftentimes by nontraditional
providers. Meanwhile, states are strug-
gling to find a balance between the
desire for tax simplification and the need
for tax revenues to fund necessary pro-
grams. Add to this mix the pressure of
legislatures, lobbyists, and consumer
advocates, and the resuit is a very
dynamic, evolving area of taxation that
should challenge service providers' tax
departments for years to come. Prepa-
ration will be the key for tax depart-
ments that wish to adapt readily to
change and stay ahead of the curve, Ser-
vice providers should develop a resource
tool kit covering the following;

* Worst-case-scenario analysis.

+ Financial analysis.

* A list of knowledgeable people that
can help. ‘

* Assigning staff to stay on top of the
proper channels for updates.
Indeed, the current tax and regula-

tory environment for new communica-
tions technologies may be analogous to
seismic activity. But, while service
providers in this industry cannot of
course predict when the next “big one”

will hit, implementing a tool kit as out-
lined will increase their ability to adapt
to change in this unpredictable industry.

Regardless of the outcome of these
regulatory and technology issues, car-
riers will need to have reliable systems,
either developed in-house or provided
by a responsible third-party, to assist in
managing ever-changing rates and rules
regarding taxes, fees, and surcharges
surrounding both traditional and new-
er communications technologies.

The following discussion reviews
the latest communications tax trends
and policy direction for a range of
dynamic topics with potentially far-
reaching repercussions for communi-
cations providers. These topics include
the aforementioned VolP, “broadband
over power lines” (BPL), “wireless
fidelity” (WiFi), the Internet Tax Free-
dom Act, cell phone content, and bun-
dled services. Also, the article reviews
various tax collection approaches for
service providers, and highlights best
practices for compliance with Sar-
banes-Oxley.

VoIP Brings Opportunity but

Regulatory Hurdles Abound

Few technologies since the Internet
itself have been shown to have such
disruptive potential as “voice over Inter-
net protocol” (which offers the ability
to make telephone calls via an Internet
connection, rather than a regular phone
line). And few have raised so much con-
troversy, particularly from a public pol-
icy standpoint. Some of the remaining
regulatory hurdles include: tax treat-
ment of VoIP, the role of intercarrier
compensation in an IP-based call; the
traditional utility regulatory issues such
as nondiscrimination and price regu-
lation; and social policies such as access
by persons with disabilities, universal
service, the Communications Assis-
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tance for Law Enforcement Act
(CALEA), and “911" service.

VolIP defies easy categorization as a
technology medium despite its rapid
emergence and aggressive rollout plans
by pure-play VolP providers, major tele-
coms, and cable companies. Depending
on which industry official or govern-
ment regulator one asks, VoIP could be
considered a telecommunications ser-
vice, an Internet service, a data service,
or something else entirely. The catego-
rization issue has wide ranging impli-
cations for tax policy. If VoIP is not
taxed as a traditional telecommunica-
tions service, the revenues of state and
local governments could shrink dras-
tically, as would the pool for the “uni-
versal service fund” (USF). Additional
open issues abound, including: (1) does
the VoIP provider owe access charges to
the carrier completing the call over the
“public switched telephone network”
(PSTN), (2) will the revenue pool for
“9117 also be diminished if VoIP is not
treated as a telecommunications ser-
vice, and (3) can VoIP providers meet
CALEA requirements.

In November 2004, the Federal Com-
munications Commission (FCC) clar-
ified that the FCC, and not the states,
has the responsibility and obligation to
decide which regulations apply to IP-
enabled services.’ This position thwarts
some states’ attempts to require VoIP
service providers to register as a tele-
phone company. In a speech delivered
in October 2004, then-FCC Chairman
Michael Powell stated that to allow the
states to have regulatory authority over
VoIP “is to dumb down the Internet
back to the limited vision of govern-
ment officials. That would be a tragedy”

Requiring a VolP service provider to
register as a telephone company adds
additional complexity to the business
model of those nontraditional telecom-
munications companies. Many states,
however, are concerned over the poten-
tial tax revenue loss as VoIP becomes
more popular. The question remains as
to how the states will reconcile the need
to maintain revenue in light of the FCC's



classification of VoIP service providers.
While FCC policy dictates that VolP
remain off-limits from a regulatory view-
point, this stance does not exclude state
and local jurisdictions from levying tax-
es, fees, and surcharges for VoIP calis. In
fact, several states, including, e.g., Penn-
sylvania, Tennessee, and Wisconsin, have
legally defined VoIP as a telephony ser-
vice, making it subject to the same tax-
ation as any other voice service.? This
state-level trend is expected to continue
in light of the tight budget environments
at the state and local levels.

Broadband Over Power Lines—
Following Same Issues as VolP?
“Broadband over power lines” (BPL)
involves offering broadband service
over the unused higher frequencies of
utility power lines. Currently, utilities
are deploying BPL primarily to track
basic network maintenance data across
their lines, but more and more energy
companies and pure-play Internet ser-
vice providers (ISPs), using varying
business models, are turning to BPL to
serve up broadband services. With sig-
nificant investment and successful mar-
ket trials, the application could open
up as a true threat to cable and
RBOC's* dominance of broadband ser-
vice. The chief benefit of BPL is further
extension of the convenience of broad-
band access through an established,
widespread network. Legions of
telecommuters could potentially “pow-
er in" to the office to access their net-
works. Plugging into the Internet would
be possible via any ordinary wall out-
let and a specialized modem. Data
speeds of three megabits per second
would rival that of cable broadband.
Although BPL is now in use by util-
ities for applications such as remote
meter reading, consumption measure-
ment, and network management, and
despite some entries into this segment
by power companies and 1SPs, wide-
spread acceptance as a consumer
broadband application is probably still
at least a year away. The rollout of

broadband services would require sig-
nificant investment in basic infra-
structure such as substations and
transmission lines. Power companies
are confident that the quality of BPL
transmission will be available with
minimum interference from other fre-
quencies, such as those used by emer-
gency personnel.

From a public policy and regulato-
ry perspective, BPL as a method of

access to the Internet has great appeal
for the FCC since it would allow Inter-
net access anywhere an outlet is locat-
ed and would require less investment
than broadband alternatives currently
available to consumers. From a com-
petitive standpoint, it remains to be
seen whether the potential entry of
utilities into the broadband market-
place would end up leveling or
“unleveling” the playing field.



As with VolIP, a slew of regulatory
issues crop up. For example, will pow-
er companies need to deal with the
bundling debate much like telecoms
have in the past? Time will tell whether
the states will deem this offering from
a public utility subject to the standard
utility regulatory fees, not to mention
whether a BPL provider would quali-
fy for special public utility exemptions.

These new technologies offer chal-
lenges to the communications indus-
try and regulatory authorities. Will
classification by states lead to vary-
ing tax treatment? Will states define
VoIP as a telecommunications service
and, if so, will all the various telecom-
munications taxes apply? How will the
FCC and the states manage the dis-
parity between a traditional telecom
and a VolP provider selling the same
service? How will electrical utility
companies’ (another regulated indus-
try) entering the broadband market
impact the levelness of the playing
field? The regulatory framework for
utilities is currently not structured to
effectively and impartially handle
these rapidly evolving service offer-
ings. While the intent of the federal
Telecommunications Act of 1996 was
to foster competition, the industry
has evolved into a hybrid of regulat-
ed and unregulated companies pro-
viding the same types of services
under differing regulatory oversight.

WiFi, WISPs, and
Cell Phone Content
“Wireless fidelity” (WiFi), also known as
“802.11b," is a mainstream broadband
service provided in many public locales
such as airports, hotels, and coffee shops,
and now by metropolitan governments
across major city footprints. “Wireless
Internet service providers” (WISPs)
make use of licensed and unlicensed
spectrum to provide the “last 30-50 mile
connectivity,” as opposed to the “last
mile connectivity” offered by tradition-
al broadband providers. As with VoIP,
WISPs have become the darlings of for-
mer FCC Chairman Powell, who stated
that WISPs “are among my broadband
heroes—spinning wheat into gold—
turning the spectrum ‘junk’ bands into
venues for ... services to businesses and
consumers.” Powell claimed that the
FCC's unlicensed rules “have been a
hotbed for wireless broadband innova-
tion.” The FCC’s policy position on
licensed wireless broadband services has
facilitated spectrum leasing for licensees
and has streamlined the process for
license assignments and transfers.
What is the regulatory future for
wireless broadband? It should closely
resemble other broadband deployments

such as BPL, but the states’ ultimate part
in the equation is a great unknown.

What would we do without cell
phones? Once a limited outlet for a
few applications such as checking stock
quotes, cell phones have emerged as a
multibillion-dollar content platform
that has burgeoned in the last few years
to include ring tones, text messaging,
photography, streaming content, and
a host of personalized services. The
personal ring-tone market alone gen-
erates over $3 billion in revenue annu-
ally. From a taxation perspective, cell
phone content has straddled the neb-
ulous line between being a product
and a telecommunications service.

In October 2004, the members of
the Streamlined Sales Tax Project
(SSTP)® decided that ring tones
would specifically be excluded from
the definition of telecommunications
services. This exclusion was request-
ed by the wireless industry to safe-
guard its independence from the
telecom realm despite the fact that
this content is delivered by a telecom
provider. The SSTP Digital Products
workgroup continues to monitor the
states’ ability to tax ring tones under
the definition of a “digital product.”

providers has the potential
1x and regulatory burdens.
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